 SEQ CHAPTER \h \r 1Equipment Lease


This Agreement is made on the   19th   day of   March  ,   2014  , by and between   Equipment 4 U, Inc.  , with offices at   84123 South 100 E., Provo, UT 84603  , hereinafter referred to as "  Equip  ," and   Bargain Buys  , with offices at   421 Happy Lane, Yankton, OH, 39785  , hereinafter referred to as "  Bargain  ."


Bargain has agreed to lease the property listed on the attached "Lease Schedule A" and Equip agrees to make such a lease for the term of six (6) months or at such earlier time that Bargain may elect to purchase the equipment under the following terms.

Term and Rent

The lease term shall commence on the date the equipment is shipped from Equip, and shall continue for six (6) months or until Bargain shall have fulfilled all obligations.  Each installment of rent shall be due in advance on the _____ day of each month.  The installation fee of $  1,500  , shipping charges of $  245  , and the first month's lease payment are due upon execution of this agreement.  Rent for the use of the equipment covered under this Agreement, amounts creditable against the ultimate purchase of the property, and the schedule of residual value are detailed in the attached "Lease Schedule B."


If the rent shall be unpaid at any time, Bargain shall pay interest at the rate of one and one half (1.5%) percent per month on all unpaid rentals beginning on the date of default and continuing until fully paid.  Payments shall be applied first to interest and then to principal.

Title, Personal Property

All equipment covered under this Lease Agreement shall at all times remain the property of Equip, and Bargain shall have no right, title or interest therein, except as herein set forth.  Bargain shall have the right to purchase and thereby acquire title to, or ownership of, the equipment.  Bargain shall have possession of the equipment during the term of this lease.  Equip is hereby authorized by Bargain, at Bargain's expense, to cause this lease, or any statement or other instrument in respect of this lease showing the interest of Equip in the equipment, including Uniform Commercial Code Financing Statements, to be filed or recorded, or refiled and re-recorded, and grants Equip the right to execute Bargain's name thereto.  Bargain agrees to execute and deliver any statement or instrument requested by Equip for such purpose, and agrees to pay or reimburse Equip for any searches, filings, recordings, or stamp fees or taxes arising from the filing or recording of any such instrument or statement.  Bargain shall, at its expense, protect and defend Equip's title against all persons claiming against or through Bargain.  Bargain shall at all times keep the equipment free from any legal process or encumbrance whatsoever, including but not limited to liens, attachments, levies and executions, and shall give Equip immediate written notice of any such process or encumbrance and shall indemnify Equip from any loss caused thereby.  Bargain shall not pledge, lend, create a security interest in, or give up possession of, the equipment.  The equipment shall not be removed from the location where it shall be installed without written permission from Equip.  Bargain shall execute and deliver to Equip, upon Equip's request, such further instruments and assurances as Equip deems necessary or advisable for the confirmation or perfection of Equip's rights hereunder.


All equipment covered by this lease is, and shall at all times be and remain, personal property, notwithstanding that equipment or any part thereof may now be, or hereafter become, in any manner affixed or attached to real property or any improvements thereon.  Bargain shall use the equipment in its normal course of business at the location where it is originally installed by Equip.

Care, Use and Location

Subject to express warranties of Equip, Bargain, at its own cost and expense, shall maintain and keep the equipment in good repair, condition and working order; shall use the equipment lawfully; and shall not alter the equipment without Equip's prior written consent.

Redelivery

Upon expiration or earlier termination of this lease, as to any equipment not purchased by Bargain, Bargain shall return the equipment, freight prepaid, to Equip in good repair, condition and working order, ordinary wear and tear resulting from proper use thereof only excepted, in a manner and to a location reasonably designated by Equip.

Risks of Loss

Delivery Dates - Shipments of all equipment are subject to Equip's availability schedule.  Equip shall make every reasonable effort to meet any delivery date(s) quoted or acknowledged.  However, Equip will not be liable for its failure to meet such date(s).


Delays in Performance - Equip shall not be liable for any delay in performance hereunder due to unforeseen circumstances or due to causes beyond its control, including but not limited to, acts of nature, acts of government, labor disputes, delays in transportation, and delays in delivery or inability to deliver by Equip's suppliers.


Bargain shall pay all shipping, transportation, and routing costs in addition to other payouts described herein.


Equip shall ship in accordance with Equip's standard practices.  Bargain may specify different shipping instructions subject to written agreement by Equip.  Shipments moving under Bargain's instructions shall be freight collect, unless otherwise agreed to in writing by Equip.


Risk of loss and damage shall pass to Bargain at the time of delivery to Bargain.  However, when products are shipped under Bargain's shipping instructions, risk of loss and damage shall pass to Bargain at Equip's plant.


Unless otherwise agreed to in writing by Equip, all products shall be packed, if appropriate, for shipment and storage in accordance with standard commercial practices.  All packing shall conform to requirements of carrier's tariffs.


At Bargain's facility, Bargain shall bear all risks of loss of, and damage to, equipment from any cause.  Occurrence of loss or damage for which Bargain is responsible shall not relieve Bargain of any obligation hereunder.  In the event of loss or damage, Bargain, at Equip's option, shall:  (a) place the damaged equipment in good repair, condition and working order; or (b) replace lost or damaged equipment with like equipment in good repair, condition and working order with documentation creating clear title thereto in Equip; or (c) pay to Equip the then unpaid balances of the aggregate rent reserved under the lease plus the value of Equip's residual interest in the equipment.  Upon Equip's receipt of such payment, Bargain and/or Bargain's insurer, should there by any, shall be entitled to Equip's interest in said item for salvage purposes, in its then condition and location, as is, without warranty, express or implied.

Insurance

Bargain shall keep the equipment insured (through an insurance carrier or self insurance) against all risks of loss or damage from every cause whatsoever for not less than the full replacement value thereof, and shall carry public liability and property damage insurance covering the equipment and its use.  All such insurance shall be held for Equip's benefit.  Should Bargain fail to satisfy Equip that such insurance coverage is in force, Equip may obtain coverage for part or all of the term of this Lease or such period beyond the term as is required by the insurance company issuing such coverage protecting interests of Equip and Bargain or the interest of Equip only.  The proceeds of such insurance, at the option of Equip, shall be applied (a) toward the replacement, restoration or repair of the equipment; or (b) toward payment of the obligations of Bargain hereunder.  Bargain hereby appoints Equip as Bargain's attorney-in-fact to make claim for, receive payment of, and execute and endorse all documents, checks, or drafts for loss or damage under any said insurance policies.

Net Lease, Taxes

The parties hereto intend the rental payments hereunder to be net to Equip and Bargain shall pay all sales, use, excise, personal property, stamp, documentary and ad valorem taxes, license and registration fees, assessments, fines, penalties, and similar charges imposed on the ownership, possession, or use of the equipment during the term of this lease; shall pay all taxes (except Equip's Federal or State net income taxes) imposed on Equip or Bargain with respect to the rental payments hereunder, and shall reimburse Equip, upon demand, for any taxes paid by or advanced by Equip.  Bargain shall file all returns required therefore and furnish copies to Equip.

Indemnify

With the specific exceptions defined herein, Bargain shall hold Equip harmless from, and defend Equip against, any and all claims, actions, suits, proceeding costs, expenses, damages, and liabilities, including attorney's fees arising out of, connected with, or resulting from the equipment or the lease, including without limitation, the possession, use, operation or return of the equipment.

Limited Warranty

Equip warrants that Equip hardware, firmware, and software products are free from physical defects in materials of workmanship under normal use and service for a period of ninety (90) days after their receipt by Bargain.  If Equip receives notice of any such defects during the warranty period, Equip shall, at its option, either (a) repair the defective product, or (b) require return of the defective product and shall supply a replacement product.


Excepting those warranties expressed above, Equip makes no other warranties, expressed or implied, and with respect to all Equip's hardware, firmware, software and written materials, disclaims all other warranties, including but not limited to, implied warranties of merchantability and fitness for a particular purpose.  Equip shall not be liable for errors contained in the products or for incidental or consequential damages in connection with the furnishing, performance, documentation or use of the products.  Bargain accepts the firmware, software and all written documentation or other accompanying written materials "As Is" without any kind of warranty.  The entire risk as to results from the use of and performance of an Equip product is assumed by Bargain.

Limitations of Remedies and Liability

The remedies provided herein are Bargain's sole and exclusive remedies.  In no event shall Equip be liable for direct, indirect, special, incidental, or consequential damages, including without limitation, damages for loss of business profits, business interruption, loss of information, or any other type of damage arising out of the use, misuse or inability to use any Equip product covering hereunder, whether such claim is based on contract, tort, or any other legal theory.


The foregoing limitation of liability shall not apply in the event that any Equip product sold hereunder is determined by a court of competent jurisdiction to be defective and to have directly caused bodily injury, death or property damage, provided that in no event shall Equip's liability for property damage exceed the greater of $50,000 or the purchase price of the specific product that caused such damage.

Default and Remedies

If Bargain ceases doing business as a going concern, or if any credit or financial information submitted to Equip by Bargain is materially untrue, or if a petition in bankruptcy, arrangement, insolvency, or reorganization is filed by or against Bargain or any guarantor of Bargain's obligations hereunder, or if Bargain or any guarantor of Bargain obligations makes an assignment for the benefit of creditors, or if Bargain defaults in payment or other performance required under this lease or under any other lease or agreement between Equip and Bargain, Equip may exercise one or more of the following remedies:


1.
To declare the entire balance of rent hereunder immediately due and payable as to any or all schedules of equipment covered hereby;


2.
To sue for and recover all rents, and other monies due, with respect to any or all items of equipment to the extent permitted by law;


3.
To require Bargain to assemble all equipment at Bargain's expense, at a place reasonably designated by Equip; and


4.
To remove any physical obstructions for removal of the equipment from the place where the equipment is located and take possession of any or all items of equipment, without demand or notice, wherever same may be located, disconnecting and separating all such equipment from any other property, with or without any court order or pretaking hearing or other process of law, it being understood that facility of repossession in the event of default is a basis for the financial accommodation reflected by this lease.  Bargain hereby waives any and all damages occasioned by such retaking.  Equip may, at its option, use, ship, store, repair, or lease all equipment so removed, and sell or otherwise dispose of any such equipment at a private or public sale.


Equip may expose equipment and resell the equipment at Bargain's premises at reasonable business hours without being required to remove the equipment.  In the event Equip takes possession of the equipment, Equip shall give Bargain credit for any sums received by Equip from the sale or rental of the equipment, after deduction of the expenses of sale or rental and Equip's residual interest in the equipment.  Bargain shall also be liable for and shall pay to Equip (a) all expenses incurred by Equip in connection with the enforcement of any of Equip's remedies, including all expenses of repossessing, storing, shipping, repairing, and selling the equipment; and (b) reasonable attorney's fees.


All remedies of Equip hereunder are cumulative, are in addition to any other remedies provided for by law, and may, to the extent permitted by law, be exercised concurrently or separately.  The exercise of any one remedy shall not be deemed to be an election of such remedy or to preclude the exercise of any other remedy.  No failure on the part of Equip to exercise and no delay in exercising any right or remedy shall operate as a waiver thereof or modify the terms of this lease.

Performance By Equip of Bargain's Obligations

In the event Bargain fails to comply with any provision of this lease, Equip shall have the right, but shall not be obligated, to effect such compliance on behalf of Bargain upon ten days prior written notice to Bargain.  In such event, all monies expended by, and all expenses of Equip in effecting such compliance shall be deemed to be additional rental, and shall be paid by Bargain to Equip at the time of the next periodic payment of rent.

Bargain's Assignment: Quiet Enjoyment

Without Equip's prior written consent, Bargain shall not (a) assign, transfer, pledge, hypothecate, or otherwise dispose of the equipment or any interest therein, or (b) sublet or lend equipment or permit it to be used by anyone other than Bargain or Bargain's employees.  Notwithstanding any assignment by Equip, providing Bargain is not in default hereunder, Bargain shall quietly enjoy use of the equipment, subject to the terms and conditions of this lease.

Patent and Copyright Indemnity

Equip shall, except as otherwise provided below, defend or settle any claim made or any suit or proceeding brought against Bargain so far as it is based on an allegation that any product furnished hereunder infringes a patent or copyright of the United States of America, if notified promptly in writing and given information, assistance and the sole authority to defend or settle same at Equip's expense, and Equip shall pay all damages and costs finally awarded therein against Bargain.  In case said product is, in such suit, held to infringe and the use of said product is enjoined, or in the case of a settlement as referred to above, Equip shall have the option, at its own expense, to procure for Bargain the right to continue using said product, or replace same with a noninfringing product, or modify same so it becomes noninfringing, or refund the depreciated value of said product and accept return of same.  Equip shall have no liability for any infringement of patents, copyrights, trademarks, or other intellectual property rights resulting from compliance with Bargain's designs, specifications, or instructions; from modification of said product, from use of said product other than as specified in relevant Equip publications or from use of said product with products not supplied by Equip.


The foregoing states the entire liability of Equip for infringement of intellectual property rights by products furnished hereunder.

Copyrighted Materials

Unless provided herein or otherwise agreed to in writing by Equip, copyrighted materials (software and printed documentation) may not be copied except for archive purposes, to replace a defective copy, or for program error verification.

Licensed Products Software

With respect to those products which Equip licenses (software and related documentation) and which are supplied hereunder, the word "purchase" or similar or derivative words is understood to mean "license" or "lease."  Title to "licensed" products shall remain with Equip notwithstanding anything to the contrary herein.

Software and Firmware License

Equip hereby grants to Bargain, in exchange for payment of the applicable fee, a license to USE, with Equip instrumentation, the software and firmware supplied with such instrumentation.


USE:  Bargain may use the software on any one computer.  The software may not be copied, reverse-assembled, or decompiled, except as specifically permitted herein.  Equip grants to Bargain a license to execute the software, which license is the right to execute the software on any one computer, but not to use the software for program development.


COPIES AND ADAPTATIONS:  Bargain may make copies or adapt the software only for archival purposes or when copying or adaptation is an essential step in the use of the software with the computer, so long as the copies and adaptations are used in no other manner.  Bargain has no other rights to copy any Equip software.  All copies and adaptations of Equip software must bear the copyright notice(s) contained in or on the original.


OWNERSHIP:  Bargain agrees that it does not have any title or ownership in or to the software, other than ownership of the physical media, and Bargain acknowledges and agrees that the software is copyrighted and protected under applicable copyright laws.


TERMINATION:  Equip may terminate Bargain's software license for failure to comply with any of the terms of this license, provided Equip has notified Bargain of the noncompliance and Bargain has not cured the failure within thirty (30) days of such notice.


FIRMWARE:  Bargain agrees not to reproduce any Equip firmware and to use Equip firmware only in accordance with the terms herein.

Notices

Service of all notices under this lease shall be sufficient if given personally or mailed to the party involved at its respective address set forth above, or at such other address as said party may provide in writing from time to time.  All correspondence with Bargain shall be addressed to Bargain Buys, 421 Happy Lane, Yankton, OH 39875.  Any such notice mailed to said address shall be effective when deposited in the United States mail, duly addressed and with postage prepaid.

Headings

Headings used in this lease are for convenience only and are not intended to be used in construction or interpretation of this lease.

Miscellaneous

This lease inures to the benefit of and is binding upon the heirs, legatees, personal representatives, successors, and assigns of the parties hereto.  Time is of the essence of this lease.  This lease contains the entire agreement between Equip and Bargain, and no modification of this lease shall be effective unless in writing and executed by an executive officer of Equip.  A waiver of default shall not be a waiver of any other or subsequent default.  Bargain waives trial by jury in any action by or against Equip hereunder.  This lease shall be governed by the laws of the State of   Utah  , and the parties hereby agree that any disputes relating to this lease shall be subject to the jurisdiction of the courts within the State of Utah.

Accepted:


   

BARGAIN BUYS

____________________________​​​​​________

Date: ______________

Corporate officer or authorized agent

EQUIPMENT FOR YOU, INC.

____________________________________

Date: ______________  

Corporate officer or authorized agent

Lease Schedule A


1.
  Equipment For You Model 11, part number 0123, described as: Model 11 SFC pumping system, Hewlett Packard 5890 oven, and a Series 600 Controller.  System also includes: system controller software, pneumatically operated rotary injection valve, flame ionization detector, and one instrument test column  .


2.
  Equipment For You Accessories Kit, part number 011117, containing various replaceable electrical parts, fittings, adapters, tubing and one fluid manifold assembly  .


3.
  Neslab endocal refrigerated bath circulator, Model RTE-110A, Equipment For You part number 011865  .

Lease Schedule B
Base system purchase price including,   Model 11, refrigerator bath, accessories kit, installation, and shipping is $41,295  .  The installation fee of $1,500, shipping charges of $245, and the first month's lease payment are due upon execution of this agreement.  The installation and shipping fees are applied in full towards purchase option price.

Conversion to purchase may be exercised at any time after installation, but before the end of the six month evaluation period.  The purchase option price is given in the table for each month during which the conversion option may occur.

Month
  Monthly Rent
    501 Option Price
  602 Upgrade Option Cost
Month 1

$  3,745  

$  38,050  

 $  42,050  
(Installation charge and shipping costs included in the first months payment.)

Month 2

$  2,000  

$  36,550  

 $  40,550  
Month 3

$  2,000  

$  35,050  

 $  39,050  
Month 4

$  2,000  

$  33,550  

 $  37,550  
Month 5

$  2,000  

$  32,050  

 $  36,050  
Month 6

$  2,000  

$  30,550  

 $  34,550  
If the refrigeration bath is not required, deduct $1,750 from the option price.

If   Bargain   elects to upgrade from the Model 11 to the   Model 602  , Bargain will be responsible for all related shipping charges and a second installation fee for the Model 602 installation.  This fee will be $  1,000  .
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