
By Lee R. Phillips, JD 

One of the big hurdles in estate planning and 
business structuring is interfacing the business 
structure and the living revocable trust. The attor-
ney that sets up your LLC or corporation probably 
won’t pay attention to the estate plan, and the 
estate planning attorney just brushes off the busi-
ness. 

Your business may be rehabbing houses, buying 
notes, or selling flowers.  It doesn’t matter what 
you are doing in your business.  Your business is 
possibly your biggest asset.  In spite of what 
some may say, I believe you “made it” yourself.  
You spent your life working to build your busi-
ness, and unfortunately, most businesses don’t 
survive the death of the founder, aka YOU. 

If something should happen to you, one of the 
biggest hurdles is getting “authority” for someone 
to get right in and “run” the business.  If the busi-
ness gets caught in the probate process, it’s a 
mess, and it may take years or at least months to 

emerge 
from the 
grasp of 
the lawyers 
and courts. 

I have 
pounded 
on my cli-
ents and 
students to 
get them to 
use their 
living revo-
cable trust 
and make sure all of their assets are held in the 
trust.  If you don’t have your living revocable trust 
yet, I need to encourage you (or shame you if 
necessary) to do whatever it takes to get it done.  
Once you’ve got your trust, you have to go about 
making sure the trust “owns” all of the assets 
that require your signature to transfer. 
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C A R D  D E B T ?  

By Kristy S. Phillips, JD 

I was talking with my mom the 
other day when she made the 
comment that she hoped that 
they had enough to support 
themselves for the rest of their 
lives.  Like everyone else, they 
have been hurt by the "three 
year recession" that the US is 
experiencing.  This recession 
has been particularly hard on 
those living on fixed incomes, 
because returns on their invest-
ments have become so small 
that they must dig into the prin-
cipal.   

Mom continued by saying, "I 
had always hoped to leave you 
kids a legacy, but I am afraid 

that is not going to happen."  
I could tell by the tone in 
her voice that she felt dev-
astated.  My dad has always 
been a good provider and I 
am sure this is difficult for 
both of them. With the 
economy in shambles, my 
parents are faced with a 
decreasing home value, 
dwindling retirement sav-
ings, and inflation on the 
basic commodities they 
need to live. They are not 
alone. The sad truth is that 
older Americans are racking up 
serious debt. 

Debt among Americans be-
tween the ages of 65 and 74 is 
growing faster than for any 

other age group.  The latest 
figures available from the Fed-
eral Reserve, show the median 
debt level of that age group was 
$40,130—up from $27,458 in 
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G O T  Q U E S T I O N S ?  

 

What are your needs,  
concerns, or challenges?   

Email Lee with questions 
you would like to see 
answered in this newslet-
ter.   

Email: info@legalees.com 
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If you’re dead, it becomes 
more difficult to get you to 
sign your name.  Your family 
can’t sign your name, without 
a probate order.  Thus, the 
probate.  Your business is an 
asset that requires your sig-
nature to sell, operate, or 
close down.  Thus, the busi-
ness needs to be “owned” by 
your living revocable trust. 

That’s where people stall and 
freeze like a deer in the 
headlights.  What do I do?  
Well, let’s answer that ques-
tion and take you through it 
step by step. 

Stock or Membership Inter-
ests 

When you establish a corpo-
ration or an LLC, you should 
file the papers with the state 
(articles of incorporation for a 
corporation or articles of 
organization for an LLC).  
Then you need to establish 
ownership of your company.  
If you have a corporation, you 
issue stock certificates.  If it 
is an LLC, you issue certifi-
cates of membership inter-
est. 

The stock certificate is always 
going to show that you own a 
specific number of shares.  It 
really doesn’t matter how 
many shares.  If you own all 
the shares you own the com-
pany.  If you own half the 
shares you own half the com-
pany, and so on.  The value 
of the shares will be estab-
lished by dividing the total 
worth of the company by the 
number of shares.   

I recommend that you keep 
the number of shares 
“down.”  You could have one 
share in Berkshire Hathaway 
at $128,000 per share, or 
you could have ten trillion 
shares in the XYZ Company, 
and still have the same val-
ue.  There is one caveat.  
Some states charge a tax if 
the corporation authorizes 
above a set number of 

shares, so don’t go the trillion 
share route. 

LLCs have certificates of 
membership interest.  They 
look like a stock certificate, 
only the wording on the face 
is a little different.  Depend-
ing upon which state you are 
in, the membership interests 
can be divided up by assign-
ing a specific number of 
membership interests to 
each company owner, or the 
interests can be divided up 
by percentage ownership of 
the company.  There again, 
the wording will change a 
little on the membership 
certificates. 

Have You Failed Already? 

If you are like the 90% of 
people whose corporation or 
LLC fails to protect them 
when there is trouble in the 
company, you didn’t actually 
ever issue stock certificates 
or membership interest certif-
icates.  Showing who owns 
the business on the records 
of the company is one of the 
criteria the courts look at to 
determine whether or not 
they are going to “pierce the 
corporate veil.”  Once the veil 
is gone, you’re a sitting duck 
– a naked sitting duck in your 
creditor’s scope. 

Assuming you haven’t actual-
ly issued stock or certificates, 
you need to do that.  Note 
that corporations and LLCs 
use different language so you 
can tell which one you are 
talking about. 

To physically issue certifi-
cates or stock, get a blank 
stock or certificate form and 
a ledger.  You can get the 
paperwork at the office sup-
ply store.  It will be ten or 
twenty dollars.  Or you can 
just email Candy in the office 
at Candy@LegaLees.com.  
Just put “need certificates 
and ledger” in the subject 
line.  We will send you an 
electronic copy. 

Get the ledger and issue 
certificate #1.  You will put 
your name in the ledger col-
umn, if you want it in your 
name, or you will put your 
living revocable trust’s name 
in the ledger column, if you 
want it to be held in the 
name of your trust.  Then you 
will put the value of the certif-
icate in the number of shares 
or the number of member-
ship interests.  You could 
have the membership inter-
ests worded as a percentage 
of the LLC. 

In order to uphold the 
“formalities” of your company 
and keep the corporate 
shield in place, you need to 
issue the certificates (stock 
or membership).  That’s an 
issue independent of probate 
and survival of the business 
at the death of the owner.  
Remember, the corporate 
shield is the same whether 
you have a corporation (C or 
S) or an LLC no matter how it 
is taxed. 

If you already 
have issued 
stock or member-
ship interests, 
CONGRATULA-
TIONS!  Now you 
need to change 
the ownership to 
your trust—out of 
your name.  
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Simply, get the ledger and 
note which certificate you 
have issued that you want to 
reissue in the name of your 
trust. 

There will be a date entry for 
surrender or cancellation of 
the certificate.  Enter the 
date the certificate was sur-
rendered, and then simply 
issue another certificate.  If 
you surrendered certificate 
#1, you will not reissue certif-
icate #1.  You will reissue 
another certificate, say certifi-
cate #4.  Fill out the ledger 
and the certificate in the 
name of your trust. 

Remember the trust has 
three parts to the name: (1) 
the name of the trust – BIG 
RED TRUST, (2) Date of the 
trust – Under Agreement 
1/22/2010 or U/A 
1/22/2010, (3) John Doe 
(your name) Trustee or John 
Doe TTEE. 

If You Have an S Corporation 
Taxation Structure 

S corporations (either a cor-
poration taxed under sub-
chapter S of the IRS Code or 
an LLC taxed under subchap-
ter S of the IRS Code) cannot 
be owned by just any trust.  If 
the trust doesn’t meet the 

criteria of a “subchapter S 
qualified trust,” then the IRS 
will reclassify you company 
as a C corporation tax struc-
ture.   

The living revocable trusts I 
have in the LegaLees Accu-
mulation and Preservation of 
Wealth sets do qualify, so 
don’t worry about that.  If you 
are using another version of 
a living revocable trust, know 
that many of them don’t qual-
ify, so you may have to 
amend your trust.  If that’s 
your situation, give me a call, 
and I will help review your 
trust to see if it meets the 
criteria. 

Taxation of your corporation 
or LLC will affect the inter-
face options with your living 
revocable trust, but remem-
ber it will not have any affect 

on the asset protection you 
get out of your structure.  
Taxation and asset protec-
tion in your company are 
independent issues. 

It doesn’t take long to get the 
certificates and ledgers, and 
it will take about 15 minutes 
to issue or change the certifi-
cates of ownership for your 
company.  Just do it!  This is 
a critical issue for asset pro-
tection and the survival of 
your company when you or 
the owner dies.  That owner 
may be your “partner” and 
you may be the one trying to 
operate the business when it 
is stuck in probate court 
trying to clear your partner’s 
ownership.  Don’t forget to 
make sure that all of the 
“partners” get their estate 
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plan in place and then inter-
face it with the business.  ■ 

 2004. Strategic Business 
Insights' Macromonitor con-
ducted a survey and estab-
lished that Americans 75 and 
older carried an average of 
$7,200 in credit card debt in 
2010—triple the level in 
2008. 

I read an article the other day 
called "How Do You Deal with 
Your Parent's Debt."  It indi-
cated that if your parents 
didn't have a will, then you 
would not have to go to pro-

bate and you would not be 
responsible to pay their 
debts.  I can see how the 
reporter put a limited 
knowledge of the law togeth-
er and came up with this 
conclusion.  The sad truth is 
that the reporter is wrong.  
Whether your parents have a 
will or not, if your parents 
have property that needs to 
be sold after they die, you will 
have to go to probate to clear 
the deed whether or not 

there is a will.   

I was worried that older folks 
would see this article and 
avoid doing their estate plan-
ning to help their children get 
out from under their debts.  
They might think they could 
leave a bigger  inheritance to 
their children.  Now some of 
you who are my students and 
who have paid attention may 
also be thinking, "Ahh, a trust 
does not have to go to pro-
bate.  What if the property is 

held in trust?"  The reality is 
that neither of these solu-
tions will work to avoid debt.  
It is true that nobody in the 
United States is responsible 
for the debt of another.  How-
ever, when someone dies, 
the law is set up so that you 
must pay the debts of the 
decedent before you distrib-
ute their estate.   

Here are the facts.  Let's say  
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Another piece of information, 
if your parents or another 
family member are truly indi-
gent when they die, and they 
have debt, the debtor cannot 
come against you to pay the 
debt.   

your parents owe $8,527 on 
their Bank of America credit 
card.  They also own all of 
their property in a trust.  
When they die, because of 
the trust you do not have to 
go to probate to get control of 
their assets.  But if you don't 
pay off their debts, any credi-
tor can start a probate pro-
ceeding and the judge will 
require that the estate pay 
the debt. So, if you (as the 
executor) don’t take action to 
pay off your parents’ debt as 
part of settling the estate,  
then Bank of America could 
file a probate in your parents’ 
name and then the judge 
could make them the execu-
tor of the estate.  Can you 
imagine how awkward it 
would be to have Bank of 
America control your parent's 
estate? 

If you really want to help your 
parents save some serious 
money in their estate, the 
best thing you can do is to 
educate them on the im-
portance of holding their 
property in a trust.  At least 
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by doing that, they’ll save 
probate expenses.  If discuss-
ing estate planning or trusts 
is a difficult topic for you to 
bring up with your parents, 
you can give them a copy of 
my book Guaranteed Million-
aire.  It is written in an easy-
to-understand, storytelling 
approach that inspires peo-
ple who read it to get their 
affairs in order.   

The trust will not only help 
your parents avoid the cost of 
probate, but if they are in a 
high enough tax bracket, it 
can also be used as an es-
tate tax planning vehicle.  
Whether or not your parents 
decide to use a trust in their 
estate planning, they need to 
understand that there is no 
way around paying off their 
credit cards after their death.  
■ 


